TITLE 18—APPENDIX

Item

Unlawful Possession or Receipt of Firearms (Repealed)

Interstate Agreement on Detainers (Pub. L. 91-538)

Classified Information Procedures Act (Pub. L. 96-456)

Federal Rules of Evidence

Page
809
810
814
821

Federal Rules of Criminal Procedure

822

UNLAWFUL POSSESSION OR RECEIPT OF FIREARMS

[§§1201 to 1203. Repealed. Pub. L. 99-308,
§104(b), May 19, 1986, 100 Stat. 459]

Section 1201, Pub. L. 90-351, title VII, §1201, June 19,
1968, 82 Stat. 236; Pub. L. 90-618, title III, §301(a)(1), Oct.
22, 1968, 82 Stat. 1236, related to Congressional findings
and declaration of policy with respect to receipt, pos-
session, or transportation of firearms by felons, veter-
ans who are discharged under dishonorable conditions,
mental incompetents, aliens who are illegally in this
country, and former citizens who have renounced their
citizenship.

Section 1202, Pub. L. 90-351, title VII, §1202, June 19,
1968, 82 Stat. 236; Pub. L. 90-618, title III, §301(a)(2), (b),
Oct. 22, 1968, 82 Stat. 1236; Pub. L. 98-473, title II, §§1802,
1803, Oct. 12, 1984, 98 Stat. 2185, provided penalties for
receipt, possession, or transportation of firearms in
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commerce or affecting commerce by a convicted felon,
dishonorably discharged veteran, mental incompetent,
former citizen, illegal alien, or by any individual em-
ployed by such a person, and defined terms used in
former sections 1201 to 1203 of this Appendix. See sec-
tion 924 of this title.

Section 1203, Pub. L. 90-351, title VII, §1203, June 19,
1968, 82 Stat. 237, related to persons exempt from the
provisions of former sections 1201 to 1203 of this Appen-
dix.

EFFECTIVE DATE OF REPEAL

Sections repealed effective 180 days after May 19, 1986,
see section 110(a) of Pub. L. 99-308, set out as an Effec-
tive Date of 1986 Amendment note under section 921 of
this title.



INTERSTATE AGREEMENT ON DETAINERS

Pub. L. 91-538, Dec. 9, 1970, 84 Stat. 1397, as amended by Pub. L. 100-690, title VII, §7059, Nov. 18, 1988,
102 Stat. 4403

§ 1. Short title

This Act may be cited as the
Agreement on Detainers Act’.

(Pub. L. 91-5638, §1, Dec. 9, 1970, 84 Stat. 1397.)

“Interstate

§2. Enactment into law of Interstate Agreement
on Detainers

The Interstate Agreement on Detainers is
hereby enacted into law and entered into by the
United States on its own behalf and on behalf of
the District of Columbia with all jurisdictions
legally joining in substantially the following
form:

‘“The contracting States solemnly agree that:

“ARTICLE I

“The party States find that charges outstand-
ing against a prisoner, detainers based on un-
tried indictments, informations, or complaints
and difficulties in securing speedy trial of per-
sons already incarcerated in other jurisdictions,
produce uncertainties which obstruct programs
of prisoner treatment and rehabilitation. Ac-
cordingly, it is the policy of the party States
and the purpose of this agreement to encourage
the expeditious and orderly disposition of such
charges and determination of the proper status
of any and all detainers based on untried indict-
ments, informations, or complaints. The party
States also find that proceedings with reference
to such charges and detainers, when emanating
from another jurisdiction, cannot properly be
had in the absence of cooperative procedures. It
is the further purpose of this agreement to pro-
vide such cooperative procedures.

“ARTICLE II

““As used in this agreement:

‘“‘(a) ‘State’ shall mean a State of the United
States; the United States of America; a terri-
tory or possession of the United States; the Dis-
trict of Columbia; the Commonwealth of Puerto
Rico.

“(b) ‘Sending State’ shall mean a State in
which a prisoner is incarcerated at the time
that he initiates a request for final disposition
pursuant to article IIT hereof or at the time that
a request for custody or availability is initiated
pursuant to article IV hereof.

““(c) ‘Receiving State’ shall mean the State in
which trial is to be had on an indictment, infor-
mation, or complaint pursuant to article III or
article IV hereof.
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“ARTICLE IIT

‘“(a) Whenever a person has entered upon a
term of imprisonment in a penal or correctional
institution of a party State, and whenever dur-
ing the continuance of the term of imprison-
ment there is pending in any other party State
any untried indictment, information, or com-
plaint on the basis of which a detainer has been
lodged against the prisoner, he shall be brought
to trial within one hundred and eighty days
after he shall have caused to be delivered to the
prosecuting officer and the appropriate court of
the prosecuting officer’s jurisdiction written no-
tice of the place of his imprisonment and his re-
quest for a final disposition to be made of the in-
dictment, information, or complaint: Provided,
That, for good cause shown in open court, the
prisoner or his counsel being present, the court
having jurisdiction of the matter may grant any
necessary or reasonable continuance. The re-
quest of the prisoner shall be accompanied by a
certificate of the appropriate official having
custody of the prisoner, stating the term of
commitment under which the prisoner is being
held, the time already served, the time remain-
ing to be served on the sentence, the amount of
good time earned, the time of parole eligibility
of the prisoner, and any decision of the State pa-
role agency relating to the prisoner.

“(b) The written notice and request for final
disposition referred to in paragraph (a) hereof
shall be given or sent by the prisoner to the war-
den, commissioner of corrections, or other offi-
cial having custody of him, who shall promptly
forward it together with the certificate to the
appropriate prosecuting official and court by
registered or certified mail, return receipt re-
quested.

‘“(c) The warden, commissioner of corrections,
or other official having custody of the prisoner
shall promptly inform him of the source and
contents of any detainer lodged against him and
shall also inform him of his right to make a re-
quest for final disposition of the indictment, in-
formation, or complaint on which the detainer
is based.

“(d) Any request for final disposition made by
a prisoner pursuant to paragraph (a) hereof shall
operate as a request for final disposition of all
untried indictments, informations, or com-
plaints on the basis of which detainers have
been lodged against the prisoner from the State
to whose prosecuting official the request for
final disposition is specifically directed. The
warden, commissioner of corrections, or other
official having custody of the prisoner shall
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forthwith notify all appropriate prosecuting of-
ficers and courts in the several jurisdictions
within the State to which the prisoner’s request
for final disposition is being sent of the proceed-
ing being initiated by the prisoner. Any notifi-
cation sent pursuant to this paragraph shall be
accompanied by copies of the prisoner’s written
notice, request, and the certificate. If trial is
not had on any indictment, information, or com-
plaint contemplated hereby prior to the return
of the prisoner to the original place of imprison-
ment, such indictment, information, or com-
plaint shall not be of any further force or effect,
and the court shall enter an order dismissing the
same with prejudice.

‘“(e) Any request for final disposition made by
a prisoner pursuant to paragraph (a) hereof shall
also be deemed to be a waiver of extradition
with respect to any charge or proceeding con-
templated thereby or included therein by reason
of paragraph (d) hereof, and a waiver of extra-
dition to the receiving State to serve any sen-
tence there imposed upon him, after completion
of his term of imprisonment in the sending
State. The request for final disposition shall
also constitute a consent by the prisoner to the
production of his body in any court where his
presence may be required in order to effectuate
the purposes of this agreement and a further
consent voluntarily to be returned to the origi-
nal place of imprisonment in accordance with
the provisions of this agreement. Nothing in this
paragraph shall prevent the imposition of a con-
current sentence if otherwise permitted by law.

‘(f) Escape from custody by the prisoner sub-
sequent to his execution of the request for final
disposition referred to in paragraph (a) hereof
shall void the request.

“ARTICLE IV

‘‘(a) The appropriate officer of the jurisdiction
in which an untried indictment, information, or
complaint is pending shall be entitled to have a
prisoner against whom he has lodged a detainer
and who is serving a term of imprisonment in
any party State made available in accordance
with article V(a) hereof upon presentation of a
written request for temporary custody or avail-
ability to the appropriate authorities of the
State in which the prisoner is incarcerated: Pro-
vided, That the court having jurisdiction of such
indictment, information, or complaint shall
have duly approved, recorded, and transmitted
the request: And provided further, That there
shall be a period of thirty days after receipt by
the appropriate authorities before the request be
honored, within which period the Governor of
the sending State may disapprove the request
for temporary custody or availability, either
upon his own motion or upon motion of the pris-
oner.

‘“(b) Upon request of the officer’s written re-
quest as provided in paragraph (a) hereof, the
appropriate authorities having the prisoner in
custody shall furnish the officer with a certifi-
cate stating the term of commitment under
which the prisoner is being held, the time al-
ready served, the time remaining to be served on
the sentence, the amount of good time earned,
the time of parole eligibility of the prisoner, and
any decisions of the State parole agency relat-
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ing to the prisoner. Said authorities simulta-
neously shall furnish all other officers and ap-
propriate courts in the receiving State who has
lodged detainers against the prisoner with simi-
lar certificates and with notices informing them
of the request for custody or availability and of
the reasons therefor.

“(c) In respect of any proceeding made pos-
sible by this article, trial shall be commenced
within one hundred and twenty days of the ar-
rival of the prisoner in the receiving State, but
for good cause shown in open court, the prisoner
or his counsel being present, the court having
jurisdiction of the matter may grant any nec-
essary or reasonable continuance.

‘‘(d) Nothing contained in this article shall be
construed to deprive any prisoner of any right
which he may have to contest the legality of his
delivery as provided in paragraph (a) hereof, but
such delivery may not be opposed or denied on
the ground that the executive authority of the
sending State has not affirmatively consented
to or ordered such delivery.

“‘(e) If trial is not had on any indictment, in-
formation, or complaint contemplated hereby
prior to the prisoner’s being returned to the
original place of imprisonment pursuant to arti-
cle V(e) hereof, such indictment, information, or
complaint shall not be of any further force or ef-
fect, and the court shall enter an order dismiss-
ing the same with prejudice.

“ARTICLE V

‘“‘(a) In response to a request made under arti-
cle III or article IV hereof, the appropriate au-
thority in a sending State shall offer to deliver
temporary custody of such prisoner to the ap-
propriate authority in the State where such in-
dictment, information, or complaint is pending
against such person in order that speedy and ef-
ficient prosecution may be had. If the request
for final disposition is made by the prisoner, the
offer of temporary custody shall accompany the
written notice provided for in article III of this
agreement. In the case of a Federal prisoner, the
appropriate authority in the receiving State
shall be entitled to temporary custody as pro-
vided by this agreement or to the prisoner’s
presence in Federal custody at the place of trial,
whichever custodial arrangement may be ap-
proved by the custodian.

“(b) The officer or other representative of a
State accepting an offer of temporary custody
shall present the following upon demand:

‘(1) Proper identification and evidence of his
authority to act for the State into whose tem-
porary custody this prisoner is to be given.

‘“(2) A duly certified copy of the indictment,
information, or complaint on the basis of which
the detainer has been lodged and on the basis of
which the request for temporary custody of the
prisoner has been made.

““(c) If the appropriate authority shall refuse
or fail to accept temporary custody of said per-
son, or in the event that an action on the indict-
ment, information, or complaint on the basis of
which the detainer has been lodged is not
brought to trial within the period provided in
article III or article IV hereof, the appropriate
court of the jurisdiction where the indictment,
information, or complaint has been pending
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shall enter an order dismissing the same with
prejudice, and any detainer based thereon shall
cease to be of any force or effect.

“(d) The temporary custody referred to in this
agreement shall be only for the purpose of per-
mitting prosecution on the charge or charges
contained in one or more untried indictments,
informations, or complaints which form the
basis of the detainer or detainers or for prosecu-
tion on any other charge or charges arising out
of the same transaction. Except for his attend-
ance at court and while being transported to or
from any place at which his presence may be re-
quired, the prisoner shall be held in a suitable
jail or other facility regularly used for persons
awaiting prosecution.

‘“(e) At the earliest practicable time con-
sonant with the purposes of this agreement, the
prisoner shall be returned to the sending State.

“(f) During the continuance of temporary cus-
tody or while the prisoner is otherwise being
made available for trial as required by this
agreement, time being served on the sentence
shall continue to run but good time shall be
earned by the prisoner only if, and to the extent
that, the law and practice of the jurisdiction
which imposed the sentence may allow.

‘“(g) For all purposes other than that for which
temporary custody as provided in this agree-
ment is exercised, the prisoner shall be deemed
to remain in the custody of and subject to the
jurisdiction of the sending State and any escape
from temporary custody may be dealt with in
the same manner as an escape from the original
place of imprisonment or in any other manner
permitted by law.

‘“(h) From the time that a party State receives
custody of a prisoner pursuant to this agree-
ment until such prisoner is returned to the ter-
ritory and custody of the sending State, the
State in which the one or more untried indict-
ments, informations, or complaints are pending
or in which trial is being had shall be respon-
sible for the prisoner and shall also pay all costs
of transporting, caring for, keeping, and return-
ing the prisoner. The provisions of this para-
graph shall govern unless the States concerned
shall have entered into a supplementary agree-
ment providing for a different allocation of costs
and responsibilities as between or among them-
selves. Nothing herein contained shall be con-
strued to alter or affect any internal relation-
ship among the departments, agencies, and offi-
cers of and in the government of a party State,
or between a party State and its subdivisions, as
to the payment of costs, or responsibilities
therefor.

““ARTICLE VI

‘“(a) In determining the duration and expira-
tion dates of the time periods provided in arti-
cles IIT and IV of this agreement, the running of
said time periods shall be tolled whenever and
for as long as the prisoner is unable to stand
trial, as determined by the court having juris-
diction of the matter.

‘““(b) No provision of this agreement, and no
remedy made available by this agreement shall
apply to any person who is adjudged to be men-
tally ill.
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‘“ARTICLE VII

‘“Bach State party to this agreement shall des-
ignate an officer who, acting jointly with like
officers of other party States, shall promulgate
rules and regulations to carry out more effec-
tively the terms and provisions of this agree-
ment, and who shall provide, within and without
the State, information necessary to the effective
operation of this agreement.

““ARTICLE VIII

“This agreement shall enter into full force and
effect as to a party State when such State has
enacted the same into law. A State party to this
agreement may withdraw herefrom by enacting
a statute repealing the same. However, the with-
drawal of any State shall not affect the status of
any proceedings already initiated by inmates or
by State officers at the time such withdrawal
takes effect, nor shall it affect their rights in re-
spect thereof.

“ARTICLE IX

“This agreement shall be liberally construed
so as to effectuate its purposes. The provisions
of this agreement shall be severable and if any
phrase, clause, sentence, or provision of this
agreement is declared to be contrary to the con-
stitution of any party State or of the United
States or the applicability thereof to any gov-
ernment, agency, person, or circumstance is
held invalid, the validity of the remainder of
this agreement and the applicability thereof to
any government, agency, person, or circum-
stance shall not be affected thereby. If this
agreement shall be held contrary to the con-
stitution of any State party hereto, the agree-
ment shall remain in full force and effect as to
the remaining States and in full force and effect
as to the State affected as to all severable mat-
ters.”

(Pub. L. 91-538, §2, Dec. 9, 1970, 84 Stat. 1397.)

§ 3. Definition of term “Governor” for purposes of
United States and District of Columbia

The term ‘‘Governor’” as used in the agree-
ment on detainers shall mean with respect to
the United States, the Attorney General, and
with respect to the District of Columbia, the
Mayor of the District of Columbia.

(Pub. L. 91-538, §3, Dec. 9, 1970, 84 Stat. 1402.)
TRANSFER OF FUNCTIONS

“Mayor of the District of Columbia’ substituted in
text for ‘“Commissioner of the District of Columbia”
pursuant to section 421 of Pub. L. 93-198. Office of Com-
missioner of District of Columbia, as established by
Reorg. Plan No. 3, of 1967, abolished as of noon Jan. 2,
1975, by Pub. L. 93-198, title VII, §711, Dec. 24, 1973, 87
Stat. 818, and replaced by Office of Mayor of District of
Columbia by section 421 of Pub. L. 93-198.

§ 4. Definition of term “appropriate court”

The term ‘‘appropriate court’” as used in the
agreement on detainers shall mean with respect
to the United States, the courts of the United
States, and with respect to the District of Co-
lumbia, the courts of the District of Columbia,
in which indictments, informations, or com-



Page 5

plaints,
pending.

(Pub. L. 91-538, §4, Dec. 9, 1970, 84 Stat. 1402.)

for which disposition is sought, are

§5. Enforcement and cooperation by courts, de-
partments, agencies, officers, and employees
of United States and District of Columbia

All courts, departments, agencies, officers,
and employees of the United States and of the
District of Columbia are hereby directed to en-
force the agreement on detainers and to cooper-
ate with one another and with all party States
in enforcing the agreement and effectuating its
purpose.

(Pub. L. 91-538, §5, Dec. 9, 1970, 84 Stat. 1402.)
§ 6. Regulations, forms, and instructions

For the United States, the Attorney General,
and for the District of Columbia, the Mayor of
the District of Columbia, shall establish such
regulations, prescribe such forms, issue such in-
structions, and perform such other acts as he
deems necessary for carrying out the provisions
of this Act.

(Pub. L. 91-538, §6, Dec. 9, 1970, 84 Stat. 1403.)
TRANSFER OF FUNCTIONS

“Mayor of the District of Columbia’ substituted in
text for ‘“Commissioner of the District of Columbia”
pursuant to section 421 of Pub. L. 93-198. Office of Com-
missioner of District of Columbia, as established by
Reorg. Plan No. 3 of 1967, abolished as of noon Jan. 2,
1975, by Pub. L. 93-198, title VII, §711, Dec. 24, 1973, 87
Stat. 818, and replaced by Office of Mayor of District of
Columbia by section 421 of Pub. L. 93-198.

§7. Reservation of right to alter, amend, or re-
peal

The right to alter, amend, or repeal this Act is
expressly reserved.
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(Pub. L. 91-538, §7, Dec. 9, 1970, 84 Stat. 1403.)

§ 8. Effective Date

This Act shall take effect on the ninetieth day
after the date of its enactment.

(Pub. L. 91-538, §8, Dec. 9, 1970, 84 Stat. 1403.)

REFERENCES IN TEXT

The date of its enactment, referred to in text, means
Dec. 9, 1970.

§9. Special Provisions when United States is a
Receiving State

Notwithstanding any provision of the agree-
ment on detainers to the contrary, in a case in
which the United States is a receiving State—

(1) any order of a court dismissing any in-
dictment, information, or complaint may be
with or without prejudice. In determining
whether to dismiss the case with or without
prejudice, the court shall consider, among oth-
ers, each of the following factors: The serious-
ness of the offense; the facts and circum-
stances of the case which led to the dismissal;
and the impact of a reprosecution on the ad-
ministration of the agreement on detainers
and on the administration of justice; and

(2) it shall not be a violation of the agree-
ment on detainers if prior to trial the prisoner
is returned to the custody of the sending State
pursuant to an order of the appropriate court
issued after reasonable notice to the prisoner
and the United States and an opportunity for

a hearing.

(Pub. L. 91-538, §9, as added Pub. L. 100-690, title
VII, §7059, Nov. 18, 1988, 102 Stat. 4403.)



CLASSIFIED INFORMATION PROCEDURES ACT

Pub. L. 96-456, Oct. 15, 1980, 94 Stat. 2025, as amended by Pub. L. 100-690, title VII, §7020(g), Nov. 18,
1988, 102 Stat. 4396; Pub. L. 106-567, title VI, §607, Dec. 27, 2000, 114 Stat. 2855; Pub. L. 107-306,
title VIII, §811(b)(3), Nov. 27, 2002, 116 Stat. 2423; Pub. L. 108-458, title I, §1071(f), Dec. 17, 2004,
118 Stat. 3691; Pub. L. 109-177, title V, §506(a)(8), Mar. 9, 2006, 120 Stat. 248

§ 1. Definitions

(a) ‘“‘Classified information’, as used in this
Act, means any information or material that
has been determined by the United States Gov-
ernment pursuant to an Executive order, stat-
ute, or regulation, to require protection against
unauthorized disclosure for reasons of national
security and any restricted data, as defined in
paragraph r. of section 11 of the Atomic Energy
Act of 1954 (42 U.S.C. 2014(y)).

(b) ““National security’, as used in this Act,
means the national defense and foreign relations
of the United States.

(Pub. L. 96-456, §1, Oct. 15, 1980, 94 Stat. 2025.)
§ 2. Pretrial conference

At any time after the filing of the indictment
or information, any party may move for a pre-
trial conference to consider matters relating to
classified information that may arise in connec-
tion with the prosecution. Following such mo-
tion, or on its own motion, the court shall
promptly hold a pretrial conference to establish
the timing of requests for discovery, the provi-
sion of notice required by section 5 of this Act,
and the initiation of the procedure established
by section 6 of this Act. In addition, at the pre-
trial conference the court may consider any
matters which relate to classified information
or which may promote a fair and expeditious
trial. No admission made by the defendant or by
any attorney for the defendant at such a con-
ference may be used against the defendant un-
less the admission is in writing and is signed by
the defendant and by the attorney for the de-
fendant.

(Pub. L. 96-456, §2, Oct. 15, 1980, 94 Stat. 2025.)
§ 3. Protective orders

Upon motion of the United States, the court
shall issue an order to protect against the dis-
closure of any classified information disclosed
by the United States to any defendant in any
criminal case in a district court of the United
States.

(Pub. L. 96-456, §3, Oct. 15, 1980, 94 Stat. 2025.)

§4. Discovery of classified information by de-
fendants

The court, upon a sufficient showing, may au-
thorize the United States to delete specified
items of classified information from documents
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to be made available to the defendant through
discovery under the Federal Rules of Criminal
Procedure, to substitute a summary of the infor-
mation for such classified documents, or to sub-
stitute a statement admitting relevant facts
that the classified information would tend to
prove. The court may permit the United States
to make a request for such authorization in the
form of a written statement to be inspected by
the court alone. If the court enters an order
granting relief following such an ex parte show-
ing, the entire text of the statement of the
United States shall be sealed and preserved in
the records of the court to be made available to
the appellate court in the event of an appeal.

(Pub. L. 96-456, §4, Oct. 15, 1980, 94 Stat. 2025.)

§5. Notice of defendant’s intention to disclose
classified information

(a) NOTICE BY DEFENDANT.—If a defendant rea-
sonably expects to disclose or to cause the dis-
closure of classified information in any manner
in connection with any trial or pretrial proceed-
ing involving the criminal prosecution of such
defendant, the defendant shall, within the time
specified by the court or, where no time is speci-
fied, within thirty days prior to trial, notify the
attorney for the United States and the court in
writing. Such notice shall include a brief de-
scription of the classified information. When-
ever a defendant learns of additional classified
information he reasonably expects to disclose at
any such proceeding, he shall notify the attor-
ney for the United States and the court in writ-
ing as soon as possible thereafter and shall in-
clude a brief description of the classified infor-
mation. No defendant shall disclose any infor-
mation known or believed to be classified in
connection with a trial or pretrial proceeding
until notice has been given under this sub-
section and until the United States has been af-
forded a reasonable opportunity to seek a deter-
mination pursuant to the procedure set forth in
section 6 of this Act, and until the time for the
United States to appeal such determination
under section 7 has expired or any appeal under
section 7 by the United States is decided.

(b) FAILURE TO COMPLY.—If the defendant fails
to comply with the requirements of subsection
(a) the court may preclude disclosure of any
classified information not made the subject of
notification and may prohibit the examination
by the defendant of any witness with respect to
any such information.
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PROCEDURES ACT

(Pub. L. 96-456, §5, Oct. 15, 1980, 94 Stat. 2026.)

§6. Procedure for cases involving classified in-
formation

(a) MOTION FOR HEARING.—Within the time
specified by the court for the filing of a motion
under this section, the United States may re-
quest the court to conduct a hearing to make all
determinations concerning the use, relevance, or
admissibility of classified information that
would otherwise be made during the trial or pre-
trial proceeding. Upon such a request, the court
shall conduct such a hearing. Any hearing held
pursuant to this subsection (or any portion of
such hearing specified in the request of the At-
torney General) shall be held in camera if the
Attorney General certifies to the court in such
petition that a public proceeding may result in
the disclosure of classified information. As to
each item of classified information, the court
shall set forth in writing the basis for its deter-
mination. Where the United States’ motion
under this subsection is filed prior to the trial
or pretrial proceeding, the court shall rule prior
to the commencement of the relevant proceed-
ing.

(b) NOTICE.—(1) Before any hearing is con-
ducted pursuant to a request by the United
States under subsection (a), the United States
shall provide the defendant with notice of the
classified information that is at issue. Such no-
tice shall identify the specific classified infor-
mation at issue whenever that information pre-
viously has been made available to the defend-
ant by the United States. When the United
States has not previously made the information
available to the defendant in connection with
the case, the information may be described by
generic category, in such forms as the court
may approve, rather than by identification of
the specific information of concern to the
United States.

(2) Whenever the United States requests a
hearing under subsection (a), the court, upon re-
quest of the defendant, may order the United
States to provide the defendant, prior to trial,
such details as to the portion of the indictment
or information at issue in the hearing as are
needed to give the defendant fair notice to pre-
pare for the hearing.

(c) ALTERNATIVE PROCEDURE FOR DISCLOSURE
OF CLASSIFIED INFORMATION.—(1) Upon any de-
termination by the court authorizing the disclo-
sure of specific classified information under the
procedures established by this section, the
United States may move that, in lieu of the dis-
closure of such specific classified information,
the court order—

(A) the substitution for such classified infor-
mation of a statement admitting relevant
facts that the specific classified information
would tend to prove; or

(B) the substitution for such classified infor-
mation of a summary of the specific classified
information.

The court shall grant such a motion of the
United States if it finds that the statement or
summary will provide the defendant with sub-
stantially the same ability to make his defense

as would disclosure of the specific classified in-
formation. The court shall hold a hearing on any
motion under this section. Any such hearing
shall be held in camera at the request of the At-
torney General.

(2) The United States may, in connection with
a motion under paragraph (1), submit to the
court an affidavit of the Attorney General cer-
tifying that disclosure of classified information
would cause identifiable damage to the national
security of the United States and explaining the
basis for the classification of such information.
If so requested by the United States, the court
shall examine such affidavit in camera and ex
parte.

(d) SEALING OF RECORDS OF IN CAMERA HEAR-
INGS.—If at the close of an in camera hearing
under this Act (or any portion of a hearing
under this Act that is held in camera) the court
determines that the classified information at
issue may not be disclosed or elicited at the
trial or pretrial proceeding, the record of such in
camera hearing shall be sealed and preserved by
the court for use in the event of an appeal. The
defendant may seek reconsideration of the
court’s determination prior to or during trial.

(e) PROHIBITION ON DISCLOSURE OF CLASSIFIED
INFORMATION BY DEFENDANT, RELIEF FOR DE-
FENDANT WHEN UNITED STATES OPPOSES DISCLO-
SURE.—(1) Whenever the court denies a motion
by the United States that it issue an order under
subsection (c¢) and the United States files with
the court an affidavit of the Attorney General
objecting to disclosure of the classified informa-
tion at issue, the court shall order that the de-
fendant not disclose or cause the disclosure of
such information.

(2) Whenever a defendant is prevented by an
order under paragraph (1) from disclosing or
causing the disclosure of classified information,
the court shall dismiss the indictment or infor-
mation; except that, when the court determines
that the interests of justice would not be served
by dismissal of the indictment or information,
the court shall order such other action, in lieu
of dismissing the indictment or information, as
the court determines is appropriate. Such action
may include, but need not be limited to—

(A) dismissing specified counts of the indict-
ment or information;

(B) finding against the United States on any
issue as to which the excluded classified infor-
mation relates; or

(C) striking or precluding all or part of the
testimony of a witness.

An order under this paragraph shall not take ef-
fect until the court has afforded the United
States an opportunity to appeal such order
under section 7, and thereafter to withdraw its
objection to the disclosure of the classified in-
formation at issue.

(f) RECIPROCITY.—Whenever the court deter-
mines pursuant to subsection (a) that classified
information may be disclosed in connection with
a trial or pretrial proceeding, the court shall,
unless the interests of fairness do not so require,
order the United States to provide the defendant
with the information it expects to use to rebut
the classified information. The court may place
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the United States under a continuing duty to
disclose such rebuttal information. If the United
States fails to comply with its obligation under
this subsection, the court may exclude any evi-
dence not made the subject of a required disclo-
sure and may prohibit the examination by the
United States of any witness with respect to
such information.

(Pub. L. 96-456, §6, Oct. 15, 1980, 94 Stat. 2026.)

§ 7. Interlocutory appeal

(a) An interlocutory appeal by the United
States taken before or after the defendant has
been placed in jeopardy shall lie to a court of ap-
peals from a decision or order of a district court
in a criminal case authorizing the disclosure of
classified information, imposing sanctions for
nondisclosure of classified information, or refus-
ing a protective order sought by the United
States to prevent the disclosure of classified in-
formation.

(b) An appeal taken pursuant to this section
either before or during trial shall be expedited
by the court of appeals. Prior to trial, an appeal
shall be taken within ten days after the decision
or order appealed from and the trial shall not
commence until the appeal is resolved. If an ap-
peal is taken during trial, the trial court shall
adjourn the trial until the appeal is resolved and
the court of appeals (1) shall hear argument on
such appeal within four days of the adjournment
of the trial, (2) may dispense with written briefs
other than the supporting materials previously
submitted to the trial court, (3) shall render its
decision within four days of argument on appeal,
and (4) may dispense with the issuance of a writ-
ten opinion in rendering its decision. Such ap-
peal and decision shall not affect the right of
the defendant, in a subsequent appeal from a
judgment of conviction, to claim as error rever-
sal by the trial court on remand of a ruling ap-
pealed from during trial.

(Pub. L. 96-456, §7, Oct. 15, 1980, 94 Stat. 2028.)

§ 8. Introduction of classified information

(a) CLASSIFICATION STATUS.—Writings, record-
ings, and photographs containing classified in-
formation may be admitted into evidence with-
out change in their classification status.

(b) PRECAUTIONS BY COURT.—The court, in
order to prevent unnecessary disclosure of clas-
sified information involved in any criminal pro-
ceeding, may order admission into evidence of
only part of a writing, recording, or photograph,
or may order admission into evidence of the
whole writing, recording, or photograph with ex-
cision of some or all of the classified informa-
tion contained therein, unless the whole ought
in fairness be considered.

(¢c) TAKING OF TESTIMONY.—During the exam-
ination of a witness in any criminal proceeding,
the United States may object to any question or
line of inquiry that may require the witness to
disclose classified information not previously
found to be admissible. Following such an objec-
tion, the court shall take such suitable action to
determine whether the response is admissible as
will safeguard against the compromise of any

classified information. Such action may include
requiring the United States to provide the court
with a proffer of the witness’ response to the
question or line of inquiry and requiring the de-
fendant to provide the court with a proffer of
the nature of the information he seeks to elicit.

(Pub. L. 96-456, §8, Oct. 15, 1980, 94 Stat. 2028.)
§9. Security procedures

(a) Within one hundred and twenty days of the
date of the enactment of this Act, the Chief Jus-
tice of the United States, in consultation with
the Attorney General, the Director of National
Intelligence, and the Secretary of Defense, shall
prescribe rules establishing procedures for the
protection against unauthorized disclosure of
any classified information in the custody of the
United States district courts, courts of appeal,
or Supreme Court. Such rules, and any changes
in such rules, shall be submitted to the appro-
priate committees of Congress and shall become
effective forty-five days after such submission.

(b) Until such time as rules under subsection
(a) first become effective, the Federal courts
shall in each case involving classified informa-
tion adapt procedures to protect against the un-
authorized disclosure of such information.

(Pub. L. 96-456, §9, Oct. 15, 1980, 94 Stat. 2029;
Pub. L. 108-458, title I, §1071(f), Dec. 17, 2004, 118
Stat. 3691.)

REFERENCES IN TEXT

The date of the enactment of this Act, referred to in
subsec. (a), means Oct. 15, 1980.

AMENDMENTS

2004—Subsec. (a). Pub. L. 108-458 substituted ‘‘Direc-
tor of National Intelligence’” for ‘‘Director of Central
Intelligence”.

EFFECTIVE DATE OF 2004 AMENDMENT

For Determination by President that amendment by
Pub. L. 108-458 take effect on Apr. 21, 2005, see Memo-
randum of President of the United States, Apr. 21, 2005,
70 F.R. 23925, set out as a note under section 401 of Title
50, War and National Defense.

Amendment by Pub. L. 108-458 effective not later
than six months after Dec. 17, 2004, except as otherwise
expressly provided, see section 1097(a) of Pub. L.
108-458, set out as an Effective Date of 2004 Amend-
ment; Transition Provisions note under section 401 of
Title 50, War and National Defense.

SECURITY PROCEDURES KESTABLISHED PURSUANT TO
PUB. L. 96-456, 94 STAT. 2025, BY THE CHIEF JUSTICE
OF THE UNITED STATES FOR THE PROTECTION OF
CLASSIFIED INFORMATION

1. Purpose. The purpose of these procedures is to meet
the requirements of Section 9(a) of the Classified Infor-
mation Procedures Act of 1980, Pub. L. 96-456, 94 Stat.
2025, which in pertinent part provides that:

‘. . . [T]he Chief Justice of the United States, in con-

sultation with the Attorney General, the Director of

Central Intelligence, and the Secretary of Defense,

shall prescribe rules establishing procedures for the

protection against unauthorized disclosure of any
classified information in the custody of the United

States district courts, courts of appeal, or Supreme

Court. . . .”

These procedures apply in all proceedings in criminal
cases involving classified information, and appeals
therefrom, before the United States district courts, the
courts of appeal and the Supreme Court.
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2. Court Security Officer. In any proceeding in a crimi-
nal case or appeal therefrom in which classified infor-
mation is within, or reasonably expected to be within,
the custody of the court, the court shall designate a
court security officer. The Attorney General or the De-
partment of Justice Security Officer, with the concur-
rence of the head of the agency or agencies from which
the classified information originates, or their rep-
resentatives, shall recommend to the court persons
qualified to serve as court security officer. The court
security officer shall be selected from among those per-
sons so recommended.

The court security officer shall be an individual with
demonstrated competence in security matters, and
shall, prior to designation, have been certified to the
court in writing by the Department of Justice Security
Officer as cleared for the level and category of classi-
fied information that will be involved. The court secu-
rity officer may be an employee of the Executive
Branch of the Government detailed to the court for this
purpose. One or more alternate court security officers,
who have been recommended and cleared in the manner
specified above, may be designated by the court as re-
quired.

The court security officer shall be responsible to the
court for document, physical, personnel and commu-
nications security, and shall take measures reasonably
necessary to fulfill these responsibilities. The court se-
curity officer shall notify the court and the Depart-
ment of Justice Security Officer of any actual, at-
tempted, or potential violation of security procedures.

3. Secure Quarters. Any in camera proceeding—includ-
ing a pretrial conference, motion hearing, or appellate
hearing—concerning the use, relevance, or admissibil-
ity of classified information, shall be held in secure
quarters recommended by the court security officer and
approved by the court.

The secure quarters shall be located within the Fed-
eral courthouse, unless it is determined that none of
the quarters available in the courthouse meets, or can
reasonably be made equivalent to, security require-
ments of the Executive Branch applicable to the level
and category of classified information involved. In that
event, the court shall designate the facilities of an-
other United States Government agency, recommended
by the court security officer, which is located within
the vicinity of the courthouse, as the site of the pro-
ceedings.

The court security officer shall make necessary ar-
rangements to ensure that the applicable Executive
Branch standards are met and shall conduct or arrange
for such inspection of the quarters as may be nec-
essary. The court security officer shall, in consultation
with the United States Marshal, arrange for the instal-
lation of security devices and take such other measures
as may be necessary to protect against any unauthor-
ized access to classified information. All of the afore-
mentioned activity shall be conducted in a manner
which does not interfere with the orderly proceedings
of the court. Prior to any hearing or other proceeding,
the court security officer shall certify in writing to the
court that the quarters are secure.

4. Personnel Security—Court Personnel. No person ap-
pointed by the court or designated for service therein
shall be given access to any classified information in
the custody of the court, unless such person has re-
ceived a security clearance as provided herein and un-
less access to such information is necessary for the per-
formance of an official function. A security clearance
for justices and judges is not required, but such clear-
ance shall be provided upon the request of any judicial
officer who desires to be cleared.

The court shall inform the court security officer or
the attorney for the government of the names of court
personnel who may require access to classified informa-
tion. That person shall then notify the Department of
Justice Security Officer, who shall promptly make ar-
rangements to obtain any necessary security clear-
ances and shall approve such clearances under stand-

ards of the Executive Branch applicable to the level
and category of classified information involved. The
Department of Justice Security Officer shall advise the
court in writing when the necessary security clear-
ances have been obtained.

If security clearances cannot be obtained promptly,
personnel in the Executive Branch having the nec-
essary clearances may be temporarily assigned to as-
sist the court. If a proceeding is required to be recorded
and an official court reporter having the necessary se-
curity clearance is unavailable, the court may request
the court security officer or the attorney for the gov-
ernment to have a cleared reporter from the Executive
Branch designated to act as reporter in the proceed-
ings. The reporter so designated shall take the oath of
office as prescribed by 28 U.S.C. §753(a).

Justices, judges and cleared court personnel shall not
disclose classified information to anyone who does not
have a security clearance and who does not require the
information in the discharge of an official function.
However, nothing contained in these procedures shall
preclude a judge from discharging his official duties,
including giving appropriate instructions to the jury.

Any problem of security involving court personnel or
persons acting for the court shall be referred to the
court for appropriate action.

b. Persons Acting for the Defendant. The government
may obtain information by any lawful means concern-
ing the trustworthiness of persons associated with the
defense and may bring such information to the atten-
tion of the court for the court’s consideration in fram-
ing an appropriate protective order pursuant to Section
3 of the Act.

6. Jury. Nothing contained in these procedures shall
be construed to require an investigation or security
clearance of the members of the jury or interfere with
the functions of a jury, including access to classified
information introduced as evidence in the trial of a
case.

After a verdict has been rendered by a jury, the trial
judge should consider a government request for a cau-
tionary instruction to jurors regarding the release or
disclosure of classified information contained in docu-
ments they have reviewed during the trial.

7. Custody and Storage of Classified Materials.

a. Materials Covered. These security procedures apply
to all papers, documents, motions, pleadings, briefs,
notes, records of statements involving classified infor-
mation, notes relating to classified information taken
during in camera proceedings, orders, affidavits, tran-
scripts, untranscribed notes of a court reporter, mag-
netic recordings, or any other submissions or records
which contain classified information as the term is de-
fined in Section 1(a) of the Act, and which are in the
custody of the court. This includes, but is not limited
to (1) any motion made in connection with a pretrial
conference held pursuant to Section 2 of the Act, (2)
written statements submitted by the United States
pursuant to Section 4 of the Act, (3) any written state-
ment or written notice submitted to the court by the
defendant pursuant to Section 5(a) of the Act, (4) any
petition or written motion made pursuant to Section 6
of the Act, (5) any description of, or reference to, classi-
fied information contained in papers filed in an appeal,
pursuant to Section 7 of the Act and (6) any written
statement provided by the United States or by the de-
fendant pursuant to Section 8(c) of the Act.

b. Safekeeping. Classified information submitted to
the court shall be placed in the custody of the court se-
curity officer who shall be responsible for its safekeep-
ing. When not in use, the court security officer shall
store all classified materials in a safe or safe-type steel
file container with built-in, dial-type, three position,
changeable combinations which conform to the General
Services Administration standards for security con-
tainers. Classified information shall be segregated from
other information unrelated to the case at hand by se-
curing it in a separate security container. If the court
does not possess a storage container which meets the
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required standards, the necessary storage container or
containers are to be supplied to the court on a tem-
porary basis by the appropriate Executive Branch agen-
cy as determined by the Department of Justice Secu-
rity Officer. Only the court security officer and alter-
nate court security officer(s) shall have access to the
combination and the contents of the container unless
the court, after consultation with the security officer,
determines that a cleared person other than the court
security officer may also have access.

For other than temporary storage (e.g., brief court re-
cess), the court security officer shall insure that the
storage area in which these containers shall be located
meets Executive Branch standards applicable to the
level and category of classified information involved.
The secure storage area may be located within either
the Federal courthouse or the facilities of another
United States Government agency.

(¢c) Transmittal of Classified Information. During the
pendency of a trial or appeal, classified materials
stored in the facilities of another United States Gov-
ernment agency shall be transmitted in the manner
prescribed by the Executive Branch security regula-
tions applicable to the level and category of classified
information involved. A trust receipt shall accompany
all classified materials transmitted and shall be signed
by the recipient and returned to the court security offi-
cer.

8. Operating Routine.

a. Access to Court Records. Court personnel shall have
access to court records only as authorized. Access to
classified information by court personnel shall be lim-
ited to the minimum number of cleared persons nec-
essary for operating purposes. Access includes presence
at an in camera hearing or any other proceeding during
which classified information may be disclosed. Ar-
rangements for access to classified information in the
custody of the court by court personnel and persons
acting for the defense shall be approved in advance by
the court, which may issue a protective order concern-
ing such access.

Except as otherwise authorized by a protective order,
persons acting for the defendant will not be given cus-
tody of classified information provided by the govern-
ment. They may, at the discretion of the court, be af-
forded access to classified information provided by the
government in secure quarters which have been ap-
proved in accordance with §3 of these procedures, but
such classified information shall remain in the control
of the court security officer.

b. Telephone Security. Classified information shall not
be discussed over standard commercial telephone in-
struments or office intercommunication systems.

c. Disposal of Classified Material. The court security
officer shall be responsible for the secure disposal of all
classified materials which are not otherwise required
to be retained.

9. Records Security.

a. Classification Markings. The court security officer,
after consultation with the attorney for the govern-
ment, shall be responsible for the marking of all court
documents containing classified information with the
appropriate level of classification and for indicating
thereon any special access controls that also appear on
the face of the document from which the classified in-
formation was obtained or that are otherwise applica-
ble.

Every document filed by the defendant in the case
shall be filed under seal and promptly turned over to
the court security officer. The court security officer
shall promptly examine the document and, in consulta-
tion with the attorney for the government or rep-
resentative of the appropriate agency, determine
whether it contains classified information. If it is de-
termined that the document does contain classified in-
formation, the court security officer shall ensure that
it is marked with the appropriate classification mark-
ing. If it is determined that the document does not con-
tain classified information, it shall be unsealed and

placed in the public record. Upon the request of the
government, the court may direct that any document
containing classified information shall thereafter be
protected in accordance with §7 of these procedures.

b. Accountability System. The court security officer
shall be responsible for the establishment and mainte-
nance of a control and accountability system for all
classified information received by or transmitted from
the court.

10. Transmittal of the Record on Appeal. The record on
appeal, or any portion thereof, which contains classi-
fied information shall be transmitted to the court of
appeals or to the Supreme Court in the manner speci-
fied in §7(c) of these procedures.

11. Final Disposition. Within a reasonable time after
all proceedings in the case have been concluded, includ-
ing appeals, the court shall release to the court secu-
rity officer all materials containing classified informa-
tion. The court security officer shall then transmit
them to the Department of Justice Security Officer
who shall consult with the originating agency to deter-
mine the appropriate disposition of such materials.
Upon the motion of the government, the court may
order the return of the classified documents and mate-
rials to the department or agency which originated
them. The materials shall be transmitted in the man-
ner specified in §7(c) of these procedures and shall be
accompanied by the appropriate accountability records
required by §9(b) of these procedures.

12. Expenses. Expenses of the United States Govern-
ment which arise in connection with the implementa-
tion of these procedures shall be borne by the Depart-
ment of Justice or other appropriate Executive Branch
agency.

13. Interpretation. Any question concerning the inter-
pretation of any security requirement contained in
these procedures shall be resolved by the court in con-
sultation with the Department of Justice Security Offi-
cer and the appropriate Executive Branch agency secu-
rity officer.

14. Term. These procedures shall remain in effect until
modified in writing by The Chief Justice after con-
sultation with the Attorney General of the United
States, the Director of Central Intelligence, and the
Secretary of Defense.

15. Effective Date. These procedures shall become ef-
fective forty-five days after the date of submission to
the appropriate Congressional Committees, as required
by the Act.

Issued this 12th day of February, 1981, after taking
into account the views of the Attorney General of the
United States, the Director of Central Intelligence, and
the Secretary of Defense, as required by law.

WARREN E. BURGER
Chief Justice of the
United States

§9A. Coordination requirements relating to the
prosecution of cases involving classified in-
formation

(a) BRIEFINGS REQUIRED.—The Assistant Attor-
ney General for the Criminal Division or the As-
sistant Attorney General for National Security,
as appropriate, and the appropriate United
States attorney, or the designees of such offi-
cials, shall provide briefings to the senior agen-
cy official, or the designee of such official, with
respect to any case involving classified informa-
tion that originated in the agency of such senior
agency official.

(b) TIMING OF BRIEFINGS.—Briefings under sub-
section (a) with respect to a case shall occur—

(1) as soon as practicable after the Depart-
ment of Justice and the United States attor-
ney concerned determine that a prosecution or
potential prosecution could result; and
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(2) at such other times thereafter as are nec-
essary to keep the senior agency official con-
cerned fully and currently informed of the
status of the prosecution.

(c) SENIOR AGENCY OFFICIAL DEFINED.—In this
section, the term ‘‘senior agency official”’ has
the meaning given that term in section 1.1 of
Executive Order No. 12958.

(Pub. L. 96-456, §9A, as added Pub. L. 106-567,
title VI, §607, Dec. 27, 2000, 114 Stat. 2855; amend-
ed Pub. L. 109-177, title V, §506(a)(8), Mar. 9, 2006,
120 Stat. 248.)

REFERENCES IN TEXT

Executive Order No. 12958, referred to in subsec. (c),
is set out as a note under section 435 of Title 50, War
and National Defense.

AMENDMENTS

2006—Subsec. (a). Pub. L. 109-177 inserted ‘‘or the As-
sistant Attorney General for National Security, as ap-
propriate,” after ‘‘Assistant Attorney General for the
Criminal Division.

§10. Identification of information related to the
national defense

In any prosecution in which the United States
must establish that material relates to the na-
tional defense or constitutes classified informa-
tion, the United States shall notify the defend-
ant, within the time before trial specified by the
court, of the portions of the material that it
reasonably expects to rely upon to establish the
national defense or classified information ele-
ment of the offense.

(Pub. L. 96-456, §10, Oct. 15, 1980, 94 Stat. 2029.)
§11. Amendments to the Act

Sections 1 through 10 of this Act may be
amended as provided in section 2076, title 28,
United States Code.

(Pub. L. 96-456, §11, Oct. 15, 1980, 94 Stat. 2029.)
§12. Attorney General guidelines

(a) Within one hundred and eighty days of en-
actment of this Act, the Attorney General shall
issue guidelines specifying the factors to be used
by the Department of Justice in rendering a de-
cision whether to prosecute a violation of Fed-
eral law in which, in the judgment of the Attor-
ney General, there is a possibility that classified
information will be revealed. Such guidelines
shall be transmitted to the appropriate commit-
tees of Congress.

(b) When the Department of Justice decides
not to prosecute a violation of Federal law pur-
suant to subsection (a), an appropriate official
of the Department of Justice shall prepare writ-
ten findings detailing the reasons for the deci-
sion not to prosecute. The findings shall in-
clude—

(1) the intelligence information which the
Department of Justice officials believe might
be disclosed,

(2) the purpose for which the information
might be disclosed,

(3) the probability that the
would be disclosed, and

information

(4) the possible consequences such disclosure
would have on the national security.

(Pub. L. 96-456, §12, Oct. 15, 1980, 94 Stat. 2029.)
REFERENCES IN TEXT

The enactment of this Act, referred to in subsec. (a),
means Oct. 15, 1980.

§ 13. Reports to Congress

(a) Consistent with applicable authorities and
duties, including those conferred by the Con-
stitution upon the executive and legislative
branches, the Attorney General shall report
orally or in writing semiannually to the Perma-
nent Select Committee on Intelligence of the
United States House of Representatives, the Se-
lect Committee on Intelligence of the United
States Senate, and the chairmen and ranking
minority members of the Committees on the Ju-
diciary of the Senate and House of Representa-
tives on all cases where a decision not to pros-
ecute a violation of Federal law pursuant to sec-
tion 12(a) has been made.

(b) In the case of the semiannual reports
(whether oral or written) required to be submit-
ted under subsection (a) to the Permanent Se-
lect Committee on Intelligence of the House of
Representatives and the Select Committee on
Intelligence of the Senate, the submittal dates
for such reports shall be as provided in section
507 of the National Security Act of 1947.

(c) The Attorney General shall deliver to the
appropriate committees of Congress a report
concerning the operation and effectiveness of
this Act and including suggested amendments to
this Act. For the first three years this Act is in
effect, there shall be a report each year. After
three years, such reports shall be delivered as
necessary.

(Pub. L. 96-456, §13, Oct. 15, 1980, 94 Stat. 2030;
Pub. L. 107-306, title VIII, §811(b)(3), Nov. 27,
2002, 116 Stat. 2423.)

REFERENCES IN TEXT

Section 507 of the National Security Act of 1947, re-
ferred to in subsec. (b), is classified to section 415b of
Title 50, War and National Defense.

AMENDMENTS

2002—Subsecs. (b), (c). Pub. L. 107-306 added subsec.
(b) and redesignated former subsec. (b) as (c).

§ 14. Functions of Attorney General may be exer-
cised by Deputy Attorney General, the Asso-
ciate Attorney General, or a designated As-
sistant Attorney General

The functions and duties of the Attorney Gen-
eral under this Act may be exercised by the Dep-
uty Attorney General, the Associate Attorney
General, or by an Assistant Attorney General
designated by the Attorney General for such
purpose and may not be delegated to any other
official.

(Pub. L. 96-456, §14, Oct. 15, 1980, 94 Stat. 2030;
Pub. L. 100-690, title VII, §7020(g), Nov. 18, 1988,
102 Stat. 4396.)

AMENDMENTS

1988—Pub. L. 100-690 inserted ‘‘, the Associate Attor-
ney General,” after ‘“‘Deputy Attorney General’’.
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§ 15. Effective date

The provisions of this Act shall become effec-
tive upon the date of the enactment of this Act,
but shall not apply to any prosecution in which
an indictment or information was filed before
such date.

(Pub. L. 96-456, §15, Oct. 15, 1980, 94 Stat. 2030.)

REFERENCES IN TEXT

The date of the enactment of this Act, referred to in
text, means Oct. 15, 1980.

§ 16. Short title

That this Act may be cited as the ‘‘Classified
Information Procedures Act’.

(Pub. L. 96-456, §16, Oct. 15, 1980, 94 Stat. 2031.)



FEDERAL RULES OF EVIDENCE

The text of the Federal Rules of Evidence enacted into law by Pub. L. 93-595, §1, Jan. 2, 1975, 88 Stat.
1929, is set out in the Appendix to Title 28, Judiciary and Judicial Procedure. Rule 1101(b) of the Rules
of Evidence provides that the rules apply generally to civil actions and proceedings, including admiralty
and maritime cases, to criminal cases and proceedings, to contempt proceedings except those in which the
court may act summarily, and to proceedings and cases under Title 11, Bankruptcy.
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FEDERAL RULES OF CRIMINAL PROCEDURE

(As amended to January 2, 2008)

HISTORICAL NOTE

The original Federal Rules of Criminal Procedure
were adopted by order of the Supreme Court on Dec. 26,
1944, transmitted to Congress by the Attorney General
on Jan. 3, 1945, and became effective on Mar. 21, 1946.

The Rules have been amended Dec. 27, 1948, eff. Jan.
1, 1949; Dec. 27, 1948, eff. Oct. 20, 1949; Apr. 12, 1954, eff.
July 1, 1954; Apr. 9, 1956, eff. July 8, 1956; Feb. 28, 1966,
eff. July 1, 1966; Dec. 4, 1967, eff. July 1, 1968; Mar. 1,
1971, eff. July 1, 1971; Apr. 24, 1972, eff. Oct. 1, 1972; Nov.
20, 1972, eff. July 1, 1975, pursuant to Pub. L. 93-595;
Mar. 18, 1974, eff. July 1, 1974; Apr. 22, 1974, eff. in part
Aug. 1, 1975, and Dec. 1, 1975, pursuant to Pub. L. 93-361
and Pub. L. 94-64; Dec. 12, 1975, Pub. L. 94-149, §5, 89
Stat. 806; Apr. 26, 1976, eff. in part Aug. 1, 1976, and Oct.
1, 1977, pursuant to Pub. L. 94-349 and Pub. L. 95-78;
Apr. 30, 1979, eff. in part Aug. 1, 1979, and Dec. 1, 1980,
pursuant to Pub. L. 96-42; Apr. 28, 1982, eff. Aug. 1, 1982;
Oct. 12, 1982, Pub. L. 97-291, §3, 96 Stat. 1249; Apr. 28,
1983, eff. Aug. 1, 1983; Oct. 12, 1984, Pub. L. 98-473, title
II, §§209, 215, 404, 98 Stat. 1986, 2014, 2067; Oct. 30, 1984,
Pub. L. 98-596, §11(a), (b), 98 Stat. 3138; Apr. 29, 1985, eff.
Aug. 1, 1985; Oct. 27, 1986, Pub. L. 99-570, title I, §1009(a),
100 Stat. 3207-8; Nov. 10, 1986, Pub. L. 99-646, §§12(b), 24,
25(a), 54(a), 100 Stat. 3594, 3597, 3607; Mar. 9, 1987, eff.
Aug. 1, 1987; Apr. 25, 1988, eff. Aug. 1, 1988; Nov. 18, 1988,
Pub. L. 100-690, title VI, §6483, title VII, §§7076, 7089(c),
102 Stat. 4382, 4406, 4409; Apr. 25, 1989, eff. Dec. 1, 1989;
May 1, 1990, eff. Dec. 1, 1990; Apr. 30, 1991, eff. Dec. 1,
1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec.
1, 1994; Sept. 13, 1994, Pub. L. 103-322, title XXIII,
§230101(b), title XXXIII, §330003(h), 108 Stat. 2078, 2141;
Apr. 27, 1995, eff. Dec. 1, 1995; Apr. 23, 1996, eff. Dec. 1,
1996; Apr. 24, 1996, Pub. L. 104-132, title II, §207(a), 110
Stat. 1236; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 24, 1998,
eff. Dec. 1, 1998; Apr. 26, 1999, eff. Dec. 1, 1999; Apr. 17,
2000, eff. Dec. 1, 2000; Oct. 26, 2001, Pub. L. 107-56, title
11, §§203(a), 219, 115 Stat. 278, 291; Apr. 29, 2002, eff. Dec.
1, 2002; Nov. 2, 2002, Pub. L. 107-273, div. C, title I,
§11019(b), 116 Stat. 1825; Nov. 25, 2002, Pub. L. 107-296,
title VIII, §895, 116 Stat. 2256; Apr. 30, 2003, Pub. L.
108-21, title VI, §610(b), 117 Stat. 692; Apr. 26, 2004, eff.
Dec. 1, 2004; Pub. L. 108-458, title VI, §6501(a), Dec. 17,
2004, 118 Stat. 3760; Apr. 25, 2005, eff. Dec. 1, 2005; Apr.
12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007.
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10. Arraignment.
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12. Pleadings and Pretrial Motions.
12.1. Notice of an Alibi Defense.
12.2. Notice of an Insanity Defense; Mental Exam-
ination.
12.3. Notice of a Public-Authority Defense.
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34. Arresting Judgment.
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TITLE VIII. SUPPLEMENTARY AND SPECIAL
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trict or for Violating Conditions of Release
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47. Motions and Supporting Affadavits.

48. Dismissal.

49. Serving and Filing Papers.

49.1. Privacy Protection For Filings Made with the
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56. When Court Is Open.

57. District Court Rules.

58. Petty Offenses and Other Misdemeanors.
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60. Title.

TITLE I. APPLICABILITY

Rule 1. Scope; Definitions

(a) SCOPE.

(1) In General. These rules govern the proce-
dure in all criminal proceedings in the United
States district courts, the United States
courts of appeals, and the Supreme Court of
the United States.

(2) State or Local Judicial Officer. When a rule
so states, it applies to a proceeding before a
state or local judicial officer.

(8) Territorial Courts. These rules also govern
the procedure in all criminal proceedings in
the following courts:

(A) the district court of Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise pro-
vided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses in
that court must be by indictment or infor-
mation as otherwise provided by law.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(6) Excluded Proceedings. Proceedings not
governed by these rules include:

(A) the extradition and rendition of a fugi-
tive;

(B) a civil property forfeiture for violating
a federal statute;

(C) the collection of a fine or penalty;

(D) a proceeding under a statute governing
juvenile delinquency to the extent the proce-
dure is inconsistent with the statute, unless
Rule 20(d) provides otherwise;

(E) a dispute between seamen under 22
U.S.C. §§256-258; and

(F) a proceeding against a witness in a for-
eign country under 28 U.S.C. §1784.

(b) DEFINITIONS.
apply to these rules:
(1) ““Attorney for the government’’ means:

(A) the Attorney General or an authorized
assistant;

(B) a United States attorney or an author-
ized assistant;

(C) when applicable to cases arising under
Guam law, the Guam Attorney General or

The following definitions
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other person whom Guam law authorizes to
act in the matter; and

(D) any other attorney authorized by law
to conduct proceedings under these rules as
a prosecutor.

(2) “Court” means a federal judge perform-
ing functions authorized by law.

(3) ““Federal judge’” means:

(A) a justice or judge of the United States
as these terms are defined in 28 U.S.C. §451;

(B) a magistrate judge; and

(C) a judge confirmed by the United States
Senate and empowered by statute in any
commonwealth, territory, or possession to
perform a function to which a particular
rule relates.

(4) ““Judge’” means a federal judge or a state
or local judicial officer.

(5) ‘“‘Magistrate judge” means a United
States magistrate judge as defined in 28 U.S.C.
§§631-639.

(6) ““Oath’ includes an affirmation.

(7) ““Organization” is defined in 18 U.S.C. §18.

(8) ‘“Petty offense’ is defined in 18 U.S.C.

19.

(9) ““‘State’ includes the District of Colum-
bia, and any commonwealth, territory, or pos-
session of the United States.

(10) ‘““State or local judicial officer’ means:

(A) a state or local officer authorized to
act under 18 U.S.C. §3041; and

(B) a judicial officer empowered by statute
in the District of Columbia or in any com-
monwealth, territory, or possession to per-
form a function to which a particular rule
relates.

(c) AUTHORITY OF A JUSTICE OR JUDGE OF THE
UNITED STATES. When these rules authorize a
magistrate judge to act, any other federal judge
may also act.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
28, 1982, eff. Aug. 1, 1982; Apr. 22, 1993, eff. Dec. 1,
1993; Apr. 29, 2002, eff. Dec. 1, 2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

1. These rules are prescribed under the authority of
two acts of Congress, namely: the Act of June 29, 1940,
c. 445, 18 U.S.C. 687 (Proceedings in criminal cases prior
to and including verdict; power of Supreme Court to
prescribe rules), and the Act of November 21, 1941, c.
492, 18 U.S.C. 689 (Proceedings to punish for criminal
contempt of court; application to sections 687 and 688).

2. The courts of the United States covered by the
rules are enumerated in Rule 54(a). In addition to Fed-
eral courts in the continental United States they in-
clude district courts in Alaska, Hawaii, Puerto Rico
and the Virgin Islands. In the Canal Zone only the rules
governing proceedings after verdict, finding or plea of
guilty are applicable.

3. While the rules apply to proceedings before com-
missioners when acting as committing magistrates,
they do not govern when a commissioner acts as a trial
magistrate for the trial of petty offenses committed on
Federal reservations. That procedure is governed by
rules adopted by order promulgated by the Supreme
Court on January 6, 1941 (311 U.S. 733), pursuant to the
Act of October 9, 1940, c. 785, secs. 1-5. See 18 U.S.C.
576-576d [now 3401, 3402] (relating to trial of petty of-
fenses on Federal reservations by United States com-
missioners).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

The rule is amended to make clear that the rules are
applicable to courts of the United States and, where
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the rule so provides, to proceedings before United
States magistrates and state or local judicial officers.

Primarily these rules are intended to govern proceed-
ings in criminal cases triable in the United States Dis-
trict Court. Special rules have been promulgated, pur-
suant to the authority set forth in 28 U.S.C. §636(c), for
the trial of “‘minor offenses’ before United States mag-
istrates. (See Rules of Procedure for the Trial of Minor
Offenses Before United States Magistrates (January 27,
1971).)

However, there is inevitably some overlap between
the two sets of rules. The Rules of Criminal Procedure
for the United States District Courts deal with prelimi-
nary, supplementary, and special proceedings which
will often be conducted before United States mag-
istrates. This is true, for example, with regard to rule
3—The Complaint; rule 4—Arrest Warrant or Summons
Upon Complaint; rule 5—Initial Appearance Before the
Magistrate; and rule 5.1—Preliminary Examination. It
is also true, for example, of supplementary and special
proceedings such as rule 40—Commitment to Another
District, Removal; rule 41—Search and Seizure; and
rule 46—Release from Custody. Other of these rules,
where applicable, also apply to proceedings before
United States magistrates. See Rules of Procedure for
the Trial of Minor Offenses Before United States Mag-
istrates, rule 1—Scope:

These rules govern the procedure and practice for the
trial of minor offenses (including petty offenses) before
United States magistrates under Title 18, U.S.C. §3401,
and for appeals in such cases to judges of the district
courts. To the extent that pretrial and trial procedure
and practice are not specifically covered by these rules,
the Federal Rules of Criminal Procedure apply as to
minor offenses other than petty offenses. All other pro-
ceedings in criminal matters, other than petty offenses,
before United States magistrates are governed by the
Federal Rules of Criminal Procedure.

State and local judicial officers are governed by these
rules, but only when the rule specifically so provides.
This is the case of rule 3—The Complaint; rule 4—Ar-
rest Warrant or Summons Upon Complaint; and rule 5—
Initial Appearance Before the Magistrate. These rules
confer authority upon the ‘‘magistrate,” a term which
is defined in new rule 54 as follows:

“‘Magistrate’ includes a United States magistrate as
defined in 28 U.S.C. §§631-639, a judge of the United
States, another judge or judicial officer specifically
empowered by statute in force in any territory or pos-
session, the commonwealth of Puerto Rico, or the Dis-
trict of Columbia, to perform a function to which a par-
ticular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. §3041 to perform the functions
prescribed in rules 3, 4, and 5.

Rule 41 provides that a search warrant may be issued
by ‘“‘a judge of a state court of record’” and thus confers
that authority upon appropriate state judicial officers.

The scope of rules 1 and 54 is discussed in C. Wright,
Federal Practice and Procedure: Criminal §§21, 871-874
(1969, Supp. 1971), and 8 and 8A J. Moore, Federal Prac-
tice chapters 1 and 54 (2d ed. Cipes 1970, Supp. 1971).

NOTES OF ADVISORY COMMITTEE ON RULES—1982
AMENDMENT

The amendment corrects an erroneous cross ref-
erence, from Rule 54(c) to Rule b54(a), and replaces the
word ‘‘defined” with the more appropriate word ‘‘pro-
vided.”

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

Rule 1 is entirely revised and expanded to incorporate
Rule 54, which deals with the application of the rules.
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Consistent with the title of the existing rule, the Com-
mittee believed that a statement of the scope of the
rules should be placed at the beginning to show readers
which proceedings are governed by these rules. The
Committee also revised the rule to incorporate the
definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But lan-
guage in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue
statute that governs an offense committed on the high
seas or somewhere outside the jurisdiction of a particu-
lar district; it is unnecessary and has been deleted be-
cause once venue has been established, the Rules of
Criminal Procedure automatically apply. Second, Rule
54(b)(3) currently deals with peace bonds; that provision
is inconsistent with the governing statute and has
therefore been deleted. Finally, Rule 54(b)(4) references
proceedings conducted before United States Magistrate
Judges, a topic now covered in Rule 58.

Rule 1(a)(5) consists of material currently located in
Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those pro-
visions were considered obsolete. But if those proceed-
ings were to arise, they would be governed by the Rules
of Criminal Procedure.

Rule 1(b) is composed of material currently located in
Rule 54(c), with several exceptions. First, the reference
to an ‘“‘Act of Congress’ has been deleted from the re-
styled rules; instead the rules use the self-explanatory
term ‘‘federal statute.” Second, the language concern-
ing demurrers, pleas in abatement, etc., has been de-
leted as being anachronistic. Third, the definitions of
“‘civil action” and ‘‘district court’” have been deleted.
Fourth, the term ‘‘attorney for the government’” has
been expanded to include reference to those attorneys
who may serve as special or independent counsel under
applicable federal statutes. The term ‘‘attorney for the
government’ contemplates an attorney of record in the
case.

Fifth, the Committee added a definition for the term
‘“‘court” in Rule 1(b)(2). Although that term originally
was almost always synonymous with the term ‘‘district
judge,” the term might be misleading or unduly narrow
because it may not cover the many functions performed
by magistrate judges. See generally 28 U.S.C. §§132, 636.
Additionally, the term does not cover circuit judges
who may be authorized to hold a district court. See 28
U.S.C. §291. The proposed definition continues the tra-
ditional view that ‘‘court’” means district judge, but
also reflects the current understanding that magistrate
judges act as the ‘“‘court’” in many proceedings. Finally,
the Committee intends that the term ‘‘court’ be used
principally to describe a judicial officer, except where
a rule uses the term in a spatial sense, such as describ-
ing proceedings in ‘‘open court.”

Sixth, the term ‘‘Judge of the United States’ has
been replaced with the term ‘‘Federal judge.” That
term includes Article III judges and magistrate judges
and, as noted in Rule 1(b)(3)(C), federal judges other
than Article III judges who may be authorized by stat-
ute to perform a particular act specified in the Rules of
Criminal Procedure. The term does not include local
judges in the District of Columbia. Seventh, the defini-
tion of “Law’ has been deleted as being superfluous
and possibly misleading because it suggests that ad-
ministrative regulations are excluded.

Eighth, the current rules include three definitions of
“‘magistrate judge.” The term used in amended Rule
1(b)(5) is limited to United States magistrate judges. In
the current rules the term magistrate judge includes
not only United States magistrate judges, but also dis-
trict court judges, court of appeals judges, Supreme
Court justices, and where authorized, state and local
officers. The Committee believed that the rules should
reflect current practice, i.e., the wider and almost ex-
clusive use of United States magistrate judges, espe-
cially in preliminary matters. The definition, however,
is not intended to restrict the use of other federal judi-
cial officers to perform those functions. Thus, Rule 1(c)
has been added to make it clear that where the rules
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authorize a magistrate judge to act, any other federal
judge or justice may act.

Finally, the term ‘‘organization’ has been added to
the list of definitions.

The remainder of the rule has been amended as part
of the general restyling of the rules to make them more
easily understood. In addition to changes made to im-
prove the clarity, the Committee has changed language
to make style and terminology consistent throughout
the Criminal Rules. These changes are intended to be
stylistic only.

Rule 2. Interpretation

These rules are to be interpreted to provide for
the just determination of every criminal pro-
ceeding, to secure simplicity in procedure and
fairness in administration, and to eliminate un-
justifiable expense and delay.

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
NOTES OF ADVISORY COMMITTEE ON RULES—1944

Compare Federal Rules of Civil Procedure [28 U.S.C.,
Appendix], Rule 1 (Scope of Rules), last sentence:
“They [the Federal Rules of Civil Procedure] shall be
construed to secure the just, speedy, and inexpensive
determination of every action.”

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 2 has been amended as part of
the general restyling of the Criminal Rules to make
them more easily understood and to make style and
terminology consistent throughout the rules. These
changes are intended to be stylistic. No substantive
change is intended.

In particular, Rule 2 has been amended to clarify the
purpose of the Rules of Criminal Procedure. The words
‘“‘are intended’’ have been changed to read ‘‘are to be in-
terpreted.”” The Committee believed that that was the
original intent of the drafters and more accurately re-
flects the purpose of the rules.

TITLE II. PRELIMINARY PROCEEDINGS
Rule 3. The Complaint

The complaint is a written statement of the
essential facts constituting the offense charged.
It must be made under oath before a magistrate
judge or, if none is reasonably available, before
a state or local judicial officer.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr.
22, 1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1,
2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

The rule generally states existing law and practice, 18
U.S.C. 591 [now 3041] (Arrest and removal for trial);
United States v. Simon (E.D.Pa.), 248 F. 980; United States
v. Maresca (S.D.N.Y.), 266 F. 713, 719-721. It eliminates,
however, the requirement of conformity to State law as
to the form and sufficiency of the complaint. See, also,
rule 57(b).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

The amendment deletes the reference to ‘‘commis-
sioner or other officer empowered to commit persons
charged with offenses against the United States” and
substitute therefor ‘‘magistrate.”

The change is editorial in nature to conform the lan-
guage of the rule to the recently enacted Federal Mag-
istrates Act. The term ‘‘magistrate’ is defined in rule
54.

NOTES OF ADVISORY COMMITTEE ON RULES—1993
AMENDMENT

The Rule is amended to conform to the Judicial Im-
provements Act of 1990 [P.L. 101-650, Title III, Section
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321] which provides that each United States magistrate
appointed under section 631 of title 28, United States
Code, shall be known as a United States magistrate
judge.

COMMITTEE NOTES ON RULES—2002 AMENDMENT

The language of Rule 3 is amended as part of the gen-
eral restyling of the Criminal Rules to make them
more easily understood and to make style and termi-
nology consistent throughout the rules. These changes
are intended to be stylistic and no substantive change
is intended, except as described below.

The amendment makes one change in practice. Cur-
rently, Rule 3 requires the complaint to be sworn be-
fore a ‘“‘magistrate judge,” which under current Rule 54
could include a state or local judicial officer. Revised
Rule 1 no longer includes state and local officers in the
definition of magistrate judges for the purposes of
these rules. Instead, the definition includes only United
States magistrate judges. Rule 3 requires that the com-
plaint be made before a United States magistrate judge
or before a state or local officer. The revised rule does,
however, make a change to reflect prevailing practice
and the outcome desired by the Committee—that the
procedure take place before a federal judicial officer if
one is reasonably available. As noted in Rule 1(c),
where the rules, such as Rule 3, authorize a magistrate
judge to act, any other federal judge may act.

Rule 4. Arrest Warrant or Summons on a Com-
plaint

(a) ISSUANCE. If the complaint or one or more
affidavits filed with the complaint establish
probable cause to believe that an offense has
been committed and that the defendant commit-
ted it, the judge must issue an arrest warrant to
an officer authorized to execute it. At the re-
quest of an attorney for the government, the
judge must issue a summons, instead of a war-
rant, to a person authorized to serve it. A judge
may issue more than one warrant or summons
on the same complaint. If a defendant fails to
appear in response to a summons, a judge may,
and upon request of an attorney for the govern-
ment must, issue a warrant.

(b) FORM.

(1) Warrant. A warrant must:

(A) contain the defendant’s name or, if it
is unknown, a name or description by which
the defendant can be identified with reason-
able certainty;

(B) describe the offense charged in the
complaint;

(C) command that the defendant be ar-
rested and brought without unnecessary
delay before a magistrate judge or, if none is
reasonably available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the
same form as a warrant except that it must re-
quire the defendant to appear before a mag-
istrate judge at a stated time and place.

(c) EXECUTION OR SERVICE, AND RETURN.

(1) Whom. Only a marshal or other author-
ized officer may execute a warrant. Any per-
son authorized to serve a summons in a federal
civil action may serve a summons.

(2) Location. A warrant may be executed, or
a summons served, within the jurisdiction of
the United States or anywhere else a federal
statute authorizes an arrest.

(3) Manner.
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(A) A warrant is executed by arresting the
defendant. Upon arrest, an officer possessing
the warrant must show it to the defendant.
If the officer does not possess the warrant,
the officer must inform the defendant of the
warrant’s existence and of the offense
charged and, at the defendant’s request,
must show the warrant to the defendant as
soon as possible.

(B) A summons is served on an individual
defendant:

(i) by delivering a copy to the defendant
personally; or
(ii) by leaving a copy at the defendant’s

residence or usual place of abode with a

person of suitable age and discretion resid-

ing at that location and by mailing a copy
to the defendant’s last known address.

(C) A summons is served on an organiza-
tion by delivering a copy to an officer, to a
managing or general agent, or to another
agent appointed or legally authorized to re-
ceive service of process. A copy must also be
mailed to the organization’s last known ad-
dress within the district or to its principal
place of business elsewhere in the United
States.

(4) Return.

(A) After executing a warrant, the officer
must return it to the judge before whom the
defendant is brought in accordance with
Rule 5. At the request of an attorney for the
government, an unexecuted warrant must be
brought back to and canceled by a mag-
istrate judge or, if none is reasonably avail-
able, by a state or local judicial officer.

(B) The person to whom a summons was
delivered for service must return it on or be-
fore the return day.

(C) At the request of an attorney for the
government, a judge may deliver an un-
executed warrant, an unserved summons, or
a copy of the warrant or summons to the
marshal or other authorized person for exe-
cution or service.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr.
24, 1972, eff. Oct. 1, 1972; Apr. 22, 1974, eff. Dec. 1,
1975; Pub. L. 94-64, §3(1)-(3), July 31, 1975, 89
Stat. 370; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 22,
1993, eff. Dec. 1, 1993; Apr. 29, 2002, eff. Dec. 1,
2002.)

NOTES OF ADVISORY COMMITTEE ON RULES—1944

Note to Subdivision (a). 1. The rule states the existing
law relating to warrants issued by commissioner or
other magistrate. United States Constitution, Amend-
ment IV; 18 U.S.C. 591 [now 3041] (Arrest and removal
for trial).

2. The provision for summons is new, although a sum-
mons has been customarily used against corporate de-
fendants, 28 U.S.C. 377 [now 1651] (Power to issue writs);
United States v. John Kelso Co., 86 F. 304 (N.D.Cal., 1898).
See also, Albrecht v. United States, 273 U.S. 1, 8 (1927).
The use of the summons in criminal cases is sanctioned
by many States, among them Indiana, Maryland, Mas-
sachusetts, New York, New Jersey, Ohio, and others.
See A.L.I. Code of Criminal Procedure (1931), Com-
mentaries to secs. 12, 13, and 14. The use of the sum-
mons is permitted in England by 11 & 12 Vict., c. 42, sec.
1 (1848). More general use of a summons in place of a
warrant was recommended by the National Commission
on Law Observance and Enforcement, Report on Crimi-
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nal Procedure (1931) 47. The Uniform Arrest Act, pro-
posed by the Interstate Commission on Crime, provides
for a summons. Warner, 28 Va.L.R. 315. See also,
Medalie, 4 Lawyers Guild, R. 1, 6.

3. The provision for the issuance of additional war-
rants on the same complaint embodies the practice
heretofore followed in some districts. It is desirable
from a practical standpoint, since when a complaint
names several defendants, it may be preferable to issue
a separate warrant as to each in order to facilitate
service and return, especially if the defendants are ap-
prehended at different times and places. Berge, 42
Mich.L.R. 353, 356.

4. Failure to respond to a summons is not a contempt
of court, but is ground for issuing a warrant.

Note to Subdivision (b). Compare Rule 9(b) and forms of
warrant and summons, Appendix of Forms.

Note to Subdivision (c¢)(2). This rule and Rule 9(c)(1)
modify the existing practice under which a warrant
may be served only within the district in which it is is-
sued. Mitchell v. Dexter, 244 F. 926 (C.C.A. 1st, 1917);
Palmer v. Thompson, 20 App. D.C. 273 (1902); but see In re
Christian, 82 F. 885 (C.C.W.D.Ark., 1897); 2 Op.Atty.Gen.
564. When a defendant is apprehended in a district other
than that in which the prosecution has been instituted,
this change will eliminate some of the steps that are at
present followed: the issuance of a warrant in the dis-
trict where the prosecution is pending; the return of
the warrant non est inventus; the filing of a complaint
on the basis of the warrant and its return in the dis-
trict in which the defendant is found; and the issuance
of another warrant in the latter district. The warrant
originally issued will have efficacy throughout the
United States and will constitute authority for arrest-
ing the defendant wherever found. Waite, 27 Jour. of
Am. Judicature Soc. 101, 103. The change will not mod-
ify or affect the rights of the defendant as to removal.
See Rule 40. The authority of the marshal to serve
process is not limited to the district for which he is ap-
pointed, 28 U.S.C. 503 [now 569].

Note to Subdivision (¢)(3). 1. The provision that the ar-
resting officer need not have the warrant in his posses-
sion at the time of the arrest is rendered necessary by
the fact that a fugitive may be discovered and appre-
hended by any one of many officers. It is obviously im-
possible for a warrant to be in the possession of every
officer who is searching for a fugitive or who unexpect-
edly might find himself in a position to apprehend the
fugitive. The rule sets forth the customary practice in
such matters, which has the sanction of the courts. ‘It
would be a strong proposition in an ordinary felony
case to say that a fugitive from justice for whom a ca-
pias or warrant was outstanding could not be appre-
hended until the apprehending officer had physical pos-
session of the capias or the warrant. If such were the
law, criminals could circulate freely from one end of
the land to the other, because they could always keep
ahead of an officer with the warrant.” In re Kosopud
(N.D. Ohio), 272 F. 330, 336. Waite, 27 Jour. of Am. Judi-
cature Soc. 101, 103. The rule, however, safeguards the
defendant’s rights in such case.

2. Service of summons under the rule is substantially
the same as in civil actions under Federal Rules of
Civil Procedure, Rule 4(d)(1) [28 U.S.C., Appendix].

Note to Subdivision (c)(4). Return of a warrant or sum-
mons to the commissioner or other officer is provided
by 18 U.S.C. 603 [now 4084] (Writs; copy as jailer’s au-
thority). The return of all ‘‘copies of process’ by the
commissioner to the clerk of the court is provided by
18 U.S.C. 591 [now 3041]; and see Rule 5(c), infra.

NOTES OF ADVISORY COMMITTEE ON RULES—1966
AMENDMENT

In Giordenello v. United States, 357 U.S. 480 (1958) it was
held that to support the issuance of a warrant the com-
plaint must contain in addition to a statement ‘‘of the
essential facts constituting the offense’” (Rule 3) a
statement of the facts relied upon by the complainant
to establish probable cause. The amendment permits
the complainant to state the facts constituting prob-
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able cause in a separate affidavit in lieu of spelling
them out in the complaint. See also Jaben v. United
States, 381 U.S. 214 (1965).

NOTES OF ADVISORY COMMITTEE ON RULES—1972
AMENDMENT

Throughout the rule the term ‘‘magistrate’ is sub-
stituted for the term ‘‘commissioner.” Magistrate is
defined in rule 54 to include a judge of the United
States, a United States magistrate, and those state and
local judicial officers specified in 18 U.S.C. §3041.

NOTES OF ADVISORY COMMITTEE ON RULES—1974
AMENDMENT

The amendments are designed to achieve several ob-
jectives: (1) to make explicit the fact that the deter-
mination of probable cause may be based upon hearsay
evidence; (2) to make clear that probable cause is a pre-
requisite to the issuance of a summons; and (3) to give
priority to the issuance of a summons rather than a
warrant.

Subdivision (a) makes clear that the normal situa-
tion is to issue a summons.

Subdivision (b) provides for the issuance of an arrest
warrant in lieu of or in addition to the issuance of a
summons.

Subdivision (b)(1) restates the provision of the old
rule mandating the issuance of a warrant when a de-
fendant fails to appear in response to a summons.

Subdivision (b)(2) provides for the issuance of an ar-
rest warrant rather than a summons whenever ‘‘a valid
reason is shown” for the issuance of a warrant. The rea-
son may be apparent from the face of the complaint or
may be provided by the federal law enforcement officer
or attorney for the government. See comparable provi-
sion in rule 9.

Subdivision (b)(3) deals with the situation in which
conditions change after a summons has issued. It af-
fords the government an opportunity to demonstrate
the need for an arrest warrant. This may be done in the
district in which the defendant is located if this is the
convenient place to do so.

Subdivision (¢) provides that a warrant or summons
may issue on the basis of hearsay evidence. What con-
stitutes probable cause is left to be dealt with on a
case-to-case basis, taking account of the unlimited
variations in source of information and in the oppor-
tunity of the informant to perceive accurately the fac-
tual data which he furnishes. See e.g., Giordenello v.
United States, 357 U.S. 480, 78 S.Ct. 1245, 2 L.Ed.2d 1503
(1958); Aguilar v. Texas, 378 U.S. 108, 84 S.Ct. 1509, 12
L.Ed.2d 723 (1964); United States v. Ventresca, 380 U.S. 102,
85 S.Ct. 741, 13 L.Ed.2d 684 (1965); Jaben v. United States,
381 U.S. 214, 85 S.Ct. 1365, 14 L.Ed.2d 345 (1965); McCray
v. Illinois, 386 U.S. 300, 87 S.Ct. 1056, 18 L.Ed.2d 62 (1967);
Spinelli v. United States, 393 U.S. 410, 89 S.Ct. 584, 21
L.Ed.2d 637 (1969); United States v. Harris, 403 U.S. 573, 91
S.Ct. 2075, 29 L.Ed.2d 723 (1971); Note, The Informer’s
Tip as Probable Cause for Search or Arrest, 54 Cornell
L.Rev. 958 (1969); C. Wright, Federal Practice and Pro-
cedure: Criminal §52 (1969, Supp. 1971); 8 S.J. Moore,
Federal Practice 14.03 (2d ed. Cipes 1970, Supp. 1971).

NOTES OF COMMITTEE ON THE JUDICIARY, HOUSE
REPORT NoO. 94-247; 1975 AMENDMENT

A. Amendments Proposed by the Supreme Court.
Rule 4 of the Federal Rules of Criminal Procedure deals
with arrest procedures when a criminal complaint has
been filed. It provides in pertinent part:

If it appears ... that there is probable
cause . . . a warrant for the arrest of the defendant
shall issue to any officer authorized by law to exe-
cute it. Upon the request of the attorney for the
government a summons instead of a warrant shall
issue. [emphasis added]

The Supreme Court’s amendments make a basic
change in Rule 4. As proposed to be amended, Rule 4
gives priority to the issuance of a summons instead of
an arrest warrant. In order for the magistrate to issue
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an arrest warrant, the attorney for the government
must show a ‘‘valid reason.”

B. Committee Action. The Committee agrees with
and approves the basic change in Rule 4. The decision
to take a citizen into custody is a very important one
with far-reaching consequences. That decision ought to
be made by a neutral official (a magistrate) rather than
by an interested party (the prosecutor).

It has been argued that undesirable consequences will
result if this change is adopted—including an increase
in the number of fugitives and the introduction of sub-
stantial delays in our system of criminal justice. [See
testimony of Assistant Attorney General W. Vincent
Rakestraw in Hearings on Proposed Amendments to
Federal Rules of Criminal Procedure Before the Sub-
committee on Criminal Justice of the House Commit-
tee on the Judiciary, 93d Cong., 2d Sess., Serial No. 61,
at 41-43 (1974) [hereinafter cited as ‘‘Hearing I’’].] The
Committee has carefully considered these arguments
and finds them to be wanting. [The Advisory Commit-
tee on Criminal Rules has thoroughly analyzed the ar-
guments raised by Mr. Rakestraw and convincingly
demonstrated that the undesirable consequences pre-
dicted will not necessarily result. See Hearings on Pro-
posed Amendments to Federal Rules on Proposed
Amendments to Federal Rules of Criminal Procedure
Before the Subcommittee on Criminal Justice of the
House Committee on the Judiciary, 94th Congress, 1st
Session, Serial No. 6, at 208-09 (1975) [hereinafter cited
‘‘Hearings II'’].] The present rule permits the use of a
summons in lieu of a warrant. The major difference be-
tween the present rule and the proposed rule is that the
present rule vests the decision to issue a summons or
a warrant in the prosecutor, while the proposed rule
vests that decision in a judicial officer. Thus, the basic
premise underlying the arguments against the proposed
rule is the notion that only the prosecutor can be trust-
ed to act responsibly in deciding whether a summons or
a warrant shall issue.

The Committee rejects the notion that the federal ju-
diciary cannot be trusted to exercise discretion wisely
and in the public interest.

The Committee recast the language of Rule 4(b). No
change in substance is intended. The phrase ‘‘valid rea-
son’’ was changed to ‘‘good cause,” a phrase with which
lawyers are more familiar. [Rule 4, both as proposed by
the Supreme Court and as changed by the Committee,
does not in any way authorize a magistrate to issue a
summons or a warrant sua sponte, nor does it e